
ARTICLE 21 AND JUDICIAL ACTIVISM 

Article 21 states: “No person shall be deprived of his life or personal liberty except 

according to procedure established by law.”  

In this connection it may be mentioned that when the Indian Constitution was being 

framed the Constitutional Adviser Mr. B.N. Rau went to America and met Justice Frankfurter, 

the celebrated Judge of the U.S. Supreme Court, to seek his advice.  Justice Frankfurter advised 

that the Indian Constitution should not have a due process clause as that had created a lot of 

difficulties in America.  Hence following his advice, and following the language used in the 

Japanese Constitution, only procedural due process was adopted in the Indian Constitution, and 

not substantive due process.  Also, before the word `liberty’ the word `personal’ was added to 

clarify that liberty did not include liberty of contract. 

In A.K. Gopalan v. State of Madras, AIR 1950 SC  27 the Indian Supreme Court rejected 

the argument that to deprive a person of his life or liberty not only the procedure prescribed by 

law for doing so must be followed but also that such procedure must be fair, reasonable and 

just.  To hold otherwise would be to introduce the due process clause in Article 21 which had 

been deliberately omitted when the Indian Constitution was being framed. 

However, subsequently in Maneka Gandhi v. Union of India, AIR 1978 SC 597     this 

requirement of substantive due process was introduced into Article 21 by judicial 

interpretation.  Thus, the due process clause, which was consciously and deliberately avoided 

by the Constitution makers, was introduced by judicial activism of the Indian Supreme Court. 

Another great arena of judicial activism was begun by the Indian Supreme Court when it 

interpreted the word `life’ in Article 21 to mean not mere survival but a life of dignity as a 

human being. 

Thus the Supreme Court in Francis Coralie vs. Union Territory of Delhi  held that the right 

to live is not restricted to mere animal existence. It means something more than just physical 

survival. The Court held that: 

“… the right to life includes the right to live with human dignity and all that goes along with it, 

namely, the bare necessaries of life such as adequate nutrition, clothing and shelter and facilities 

for reading, writing and expressing one-self in diverse forms, freely moving about and mixing and 

comingling with fellow human beings.” 

The ‘right to privacy’ which is a new right was read into Article 21 in R. Rajagopal Vs. 

State of Tamil Nadu.  The Court held that a citizen has a right to safeguard the privacy of his 



own, his family, marriage, procreation, motherhood, child bearing and education, among other 

matters. 

The Supreme Court also ruled that the right to life guaranteed under Article 21 includes 

the right to livelihood as well.   The right to food as a part of right to life was also recognised 

in Kapila Hingorani Vs. Union of India  whereby it was clearly stated that it is the duty of the 

State to provide adequate means of livelihood in the situations where people are unable to 

afford food. The Court has also held that the right to safe drinking water is one of the 

Fundamental Rights that flow from the right to life.  Right to a fair trial,  right to health and 

medical care,  protection of tanks, ponds, forests etc which give a quality life,  right to Family 

Pension,  right to legal aid and counsel,  right against sexual harassment,  right to medical 

assistance in case of accidents, right against solitary confinement,  right against handcuffing 

and bar fetters,  right to speedy trial,  right against police atrocities, torture and custodial 

violence,  right to legal aid  and be defended by an efficient lawyer of his choice, right to 

interview and visitors according to the Prison Rules,  right to minimum wages  etc. have been 

ruled to be included in the expression of ‘right to life’ in Article 21. Recently the Supreme Court 

has directed providing a second home for Asiatic Lions vide Centre for Environmental Law V. 

Union of India (writ petition 337/1995 decided on 15.4.2013) on the ground that protecting 

the environment is part of Article 21. The right to sleep was held to be part of Article 21 vide In 

re Ramlila Maidan (2012) S.C.I.1. In Ajay Bansal Vs. Union of India , Writ Petition 18351/2013 

vide order dated 20.6.2013 the Supreme Court directed that helicopters be provided for 

stranded persons in Uttarakhand. 

 Thus we see that a plethora of rights have been held to be emanating from Article 21 

because of the judicial activism shown by the Supreme Court of India. However there can be 

grave reservations about some of these orders. One wonders whether there will be any limit to 

the number of such rights created by court orders. 

 

 

 

 

 


